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AW BKatsikas

“[T]he purpose of the directive is to 'ensure, as far as
possible, that the rights of employees are safeguarded in the
event of a change of employer by allowing them to remain
in employment with the new employer on the terms and
conditions agreed with the transferor'

Consequently, the directive manifestly has a social aim: in
the event of a transfer of an undertaking, it aims to
safeguard, in the employee's interest, existing employment
relationships and social rights acquired in the context of
such relationships”.

Council Directive 2001/23/EC, art. 3.1, 3.3,2001 O.J. — N’XDITRI 72°0P7’77 DX X
“The transferor's [the legal body :3.1 '02 N¥IPR (2001 NBVPPI” HAY) (L 82) 16
who ceases to be the employer] rights and obligation arising from a contract of
employment or from an employment relationship existing on the date of a transfer
shall, by reason of such transfer, be transferred to the transferee [the legal body who
“Following the :¥2{p3 3.3 '02 .(.V.¥1 .D.J — 1D D°12077) becomes the employer]”
transfer, the transferee shall continue to observe the terms and conditions agreed in
any collective agreement on the same terms applicable to the transferor under that
agreement, until the date of termination or expiry of the collective agreement or the
PSPD TP 711071 2001 N2°VPT°T .entry into force or application of another agreement”
Council Directive 77/187/EEC on the Approximation of the ,mNTIPA MBVPII W
Laws of the Member States Relating to the Safeguarding of Employee’s Rights in the
Event of Tansfers of Undertaking, Businesses or Part of Business, 1977 O.J. (L61) 26
Council Directive 98/50/EC, — 1998 Niw3 y¥12w 715 P> (71977 720p17” :1979)
IR P2 MR PN PR LIT0VIZHA NIRMAT IS * 1083 .1998 O.J. (L 201) 88
Case C-499/04 Hans Werhof v. Freeway Traffic System gmbH & Co. KG, 2006 X7
.ECR 1-02397

wIpn .Case c¢-132/91, katsikas v. konstantinidis, 1992 ECJ CELEX LEXIS 465
.526 'nY3,21 W' Y5 ,X"NNT w152 D3 7I91IR 770K
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D’92¥77 15X D'OM’ *) DW 17237 N0 172 §pINa DI WK 07100 Do
WK DM2YINT D¥T2IY7 SW NI OV 7337 NRIYINT ,WINN T2ynD MUmuvIR
M523 XM DTN NPOIYA IDVPII 0D PIYY OXIP 0002 MIYIap
NYSA2 DY DT MITPYI DX I3MRIT L25.11.2005 D12 7N0IDNT IDITRI
1207779 (4)14 TPY0A PRIR TT12V0 ORIN2 MDYIII PIPY 2772007770
PR 2330 1PW Ny ,0°737-0I%IRA (PHYN vdwni N2 Hw npod b by
0PN 28,071p T2ayni Sy HNw *312°p 0077 MIRMAY H123 WD 72ynD

Case C- :2001 N2*vP7TH 3 PYOH *DIPRA PI7 N2 HW NIWID NX DI AIIARD XM 24
396/07 Mirja Juuri v. Fazer Amica Oy, 2008 ECJ EUR-lex LEXIS 2108 (Nov. 27,
.2008)

.Council Directive 2005/56/EC, 2005 O.J. (L 310)1 %5

Proposal for a Directive of the European Parliamnet and of The Council on cross- X7 26
border mergers of companies with share capital (Presented by the Commission),
.2003/0277 (COD) Brussels, 18.11.2003

.(12)14—(4)14'0 25 W"n Ooy5 27

NWID O3 WM ;NLRB v. Burns Int'l Security Services, Inc., 406 U.S 272, 287 (1972) 28
“We also agree :1K3 NLRB 1°?3y1 79X 0DW SW 13°7 pOoY 150,21 W7 »¥5 X"
with the Court of Appeals that holding either the union or the new employer bound to
the substantive terms of an old collective-bargaining contract may result in serious
inequities. A potential employer may be willing to take over a moribund business only
if he can make changes in corporate structure, composition of the labor force, work
location, task assignment, and nature of supervision. Saddling such an employer with
the terms and conditions of employment contained in the old collective-bargaining
contract may make these changes impossible and may discourage and inhibit the
transfer of capital. On the other hand, a union may have made concessions to a small
or failing employer that it would be unwilling to make to a large or economically
successful firm. The congressional policy manifest in the Act is to enable the parties
to negotiate for any protection either deems appropriate, but to allow the balance of
bargaining advantage to be set by economic power realities. Strife is bound to occur if
the concessions that must be honored do not correspond to the relative economic
.strength of the parties”
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John f. Fullerton & Paul Salvatore, Bargaining Unit Consolidations: One Union W1 29

.or Two?, 20 LEB. LAW 291, 305 (2005)

Leslie Braginsky, Comment: How Changes in Employer Identity Affect W1 30
Employment Continuity: A Comparison of the United States and the United Kingdom,
John Mcmullen, An Analysis of the :7123382 B3 1X7.16 COMP. LAB. L. 231, 244 (1994)
Transfer of Undertakings (Protection of Employmnet) Regulations 2006, 35(2)
INDUSTRIAL LAW JOURNAL 113 (2006)

246 'nya,0w Ry 3l

Canada Labour Code, R.S.C, 1985 ch. L2 § 44(2)(C) (amended 2009): “The X7 32
person to whom the business is sold is bound by any collective agreement that is, on
the date on which the business is sold, applicable to the employees employed in the
www.canlii.org/en/ca/laws/stat/rsc-1985-c-1-2/latest/rsc- :N21N22 7°*D¥5 N3 .business
.(24.12.2009-2 731INXRS P733) 1985-c-1-2.html#43.-1

Labour Code, R.S.Q., C. c-27. § 45 (2009): “The new employer, notwithstanding X7 33
the division, amalgamation or changed legal structure of the undertaking, shall be
bound by the certification or collective agreement as if he were named therein and
shall become ipso facto a party to any proceeding relating thereto, in the place and
.stead of the former employer”

:03 IXM (Can.) U.E.S, Local 298 v. Bibeault, [1988] 2 S.C.R. 1048, s. 143 & 188 X7 34
Lester (W.W)(1978) Ltd v. United Association of Journeymen and Apprentices of the
:D2 IXT .Plumbing and Pipefitting Industry, local 740, [1990] 3 S.C.R. 644 (Can.)
“The :MX3 DV ,Ivanhoe Inc v. UFCW Local 500, [2001] 2 S.C.R 565, S.102 (Can.)
purpose of s.45 is to protect not only collective bargaining rights but also, where
circumstances permit, the individual rights of employees to have their working
.conditions safeguarded”
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Alberta Labour Relations Code, R.S.A, c. L1(2) § 46 (1988) ; Manitoba, The X7 35
Labour Relations Act, R.S.M, c. L.10, § 59 (1987); Nova Scotia , Trade Union Act,
S.N.S, ¢.19 § 29 (1972); Saskatchewan, The Trade Union Act, R.S.S, C.T-17 § 37
.(1978), Newfoundland, The Newfoundland Labour Relation Act § 89 (1977)
1316 ,1312 (2)98 2¥-pN ORI NI '3 PN TNV TIPK 4-27/97 (070) ¥7an RN 30
19 5¥1,7971 74 NIWN D07 D2TIIA DY 07510 KD Iwynd 00 ynnwn 17 nIyun” :(1998)
¥$12°p DI0AN N I1WNA T HY 05N XD 19w ,5737 23 PY0 1732 595 X2 wpang PR
SyDn "DIXYOR” '3 N*95Y5R NITTNONT 4-8/3n Y7171 VIYHT NYT DR D3 N7 INN
RIW 7T PYD” (DINOR NWID HAY) (1983)24 (1)83 °XIX DI ,A"Y3 TnIAT DAY
DNWDWY PI DPUIMP DRIN AW 12102 1910 2 NpYT I8P WD PY 1PRIND
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Forest Industrial Relations and Others v. Western Forest Products Inc., 2006 87 49
“Whenever a successorship occurs and seniority :¥2p3 DW ,CanLII 31707 (BC L.R.B.)
lists need to be merged, there is always tension in the workplace. This is
understandable because the seniority provisions of collective agreements carry with
them specific rights, especially when it comes to potential layoff [...] the board's
practice has been to order the dovetailing of seniority lists, absent complelling reasons
.to do otherwise”
JTWRIT PN NDIY MRS PRNT DI (en PN mnwrn nrvapy mow onw 0
.ONTI2Y N9’ AN PIRNY DXNAA NATINNG 77203 072197 5951 N257n ,Dovetail 7319107
SW PRI W 105 NUOPIT A9AR0 YW pnnn nnwa nIn¥n 73w L Endtail ,13wn
,34 W'N VY ,vanhoe NWIDA 7173p2 11OYN VDWNTI N°2 *727 NX DI X .NVMPH 77207
:07$12p1 D°RDN2 37YNY 170 172 NI9nob yaIa I pooh 111,107 0
“The Quebec court of appeal recognized that under s.46, the labour
commissioner had the power to integrate the former employees of the
transferred undertaking into the seniority list maintainde by the new employer
[...]. as these examples illustrate, the need to amend or to refuse to transfer
collective agreements has arisen in various contexts, for example when the
new employer was already bound by a collective agreement and a seniority
list”.
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=7 °0Y (British Columbia) 7°201p W>v*I2 N*XI21MD2 >332 IPW ¥pI Sy P77 °nad
:Labour Relations Code, [RSBC 1996] c. 244 § 35(5) (BC.)

“ The board, having made an inquiry or directed a vote under this section, may:

[...]

(d) modify or restrict the operation or effect of a provision of a collective
agreement in order to define the seniority rights under it of employees
affected by the sale, lease, transfer or other disposition, and

(e) give directions the board considers necessary or advisable as to the
interpretation and application of a collective agreement affecting the
employees in a unit determined under this section to be appropriate for
collective bargaining”.

Quebec Labour Code, ~71 {op) (Quebec) P2°1P N¥3°219D2 IPIVITW NI1DN0T DX 03 XM
: R.S.Q. c. C-27 § 46 (as was amended, 2009)

“Where two or more associations of employees are concerned by the

application of sections 45 and 45.3, the Commission may also, to the same

end [...]

4) merge bargaining units and, where two or more collective agreements
apply to the employees of the new employer included in a bargaining unit
resulting from the merger, determine the collective agreement that
remains in force and make any modification or adaptation to the
provisions of the collective agreement it considers necessary [...] The
merger of bargaining units entails the merger, if any, of the employees'
seniority lists to which they applied, according to the rules determined by
the Commission governing the employees' integration”.

P733) www.canlii.org/en/qc/laws/stat/rsq-c-c-27/latest/rsq-c-c-27.:N21M32 71D3Y N3
.(24.12.20092 7IINRS

Evergreen Saving Credit Unions & Others, 2005 CanLII 27140 (BC L.R.B.), X1 4
.Hayes Forest Services Lt,d. 2006 CanLII 14559 (BC L.R.B.)
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