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“These measures, whether strictly legal or not, were
ventured upon, under what appeared to be popular
demand and a public necessity, trusting then as now, that
Congress would ratify them. It is believed that nothing
has been done beyond the constitutional competence of

Congress”."
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WILFRED E. BINKLEY, THE MAN IN THE WHITE HOUSE: HIS POWERS AND 17
DUTIES 192-193 (1964)
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Louls W. KOENIG, THE 58 'mya ,16 w’n 9°¥y% ,PIOUS ;194—193 'y ,0v 19
.CHIEF EXECUTIVE 235-236 (1986)

.19 *p°n W Prize Cases :191%) The Prize Cases, 67 U.S. 635 (1863) 20

Nal 21
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“My oath to preserve the Constitution to the best of my
ability, imposed upon me the duty of preserving, by
every Indispensable means, that government - that
nation, of which that Constitution was the organic law.
Was it possible to lose the nation and yet preserve the
Constitution? By general law, life and limb must be
protected, yet often a limb must be amputated to save a
life; but a life is never wisely given to save a limb. I felt
that measures otherwise unconstitutional might become
lawful by becoming indispensable to the preservation of

» 28

the Constitution through the preservation of the nation”.

.58 'nya ,16 v'n 2°y% ,PIOUS 23

ov o 24

196 'nya ,17 v'7 2°y2 ,BINKLEY 25

2 w'n Y% \Milligan 1°3y 26

195 'mya ,17 w”7 2°y® BINKLEY 23R DOIZW °D ,70°011 Nuikp 27

THE LITERARY WORKS OF ABRAHAM LINCOLN: LETTER TO A. G. HODGES 261 28
a0y Mo Sy MoTe’x bw o naan nx pwh k1 j(Carl V. Doren ed., 1980)
“To lose our country by 2p21% %w Ino°sn> 7m77 70°5n ,NPMIRCYI
scrupulous adherence to written law would be to lose the law itself with
life, liberty, and property [...] thus absurdly sacrificing the ends to the
AARON B. WILDAVSKY, THE BELEAGUERED PRESIDENCY :9X¥X DDIX® *BD ,means”
248 (1991)
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“The true view of the executive function is, as I
conceive it, that the president can exercise no power
which cannot be fairly and reasonably traced to some
specific grant of power or justly implied and included
within such express grant as proper and necessary to its
exercise [...]. There is no undefined residuum of power
which he can exercise because it seems to him to be in

the public interest”.”

David Gray Adler, Presidential Prerogative and the National Security State: 29
The Corruption of the 22 Constitution, a paper delivered at the annual
meeting of the American Political Science Association 6 (San Francisco,
David Gray Adler, The Constitution and :px W7 ;California, 30.8.1990)
Presidential Warmaking: The Enduring Debate, 103 POLITICAL SCIENCE
JQUARTERLY 1 (Spring 1988)

WILLIAM HOWARD TAFT, OUR CHIEF MAGISTRATE AND HIS POWERS 138 30
THE AUTOBIOGRAPHY OF THEODORE ROOSEVELT X1 nanx ay7% ;(1916)
.197-200 (Wayne Andrews ed., 1958)
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J. William Fulbright, Statement Before the Subcommittee on Separation of 31
Powers of the Committee on the Judiciary, Executive Privilege: The
Withholding of Information by the Executive, U.S Senate, 9pnd Congress, 1
{037 (N27yRa Maw pmy) Session, Jul. 27, 28, 29 and Aug. 4, 5, 1971, 29
Raoul Berger, Executive Privilege in Light of United States v. Nixon, 9 LOY.
-2 Earl Warren 11°%yn vownn n°a X'wl 5w 1y ;L. A. L. REV. 20, 26 (1975)
Powell V. McCormack, 395 U.S. 486, 546-547 (1969): “that an
unconstitutional action has been taken before surely does not render that
Felix vown v ny7 jaction any less unconstitutional at a later date”
Inland Waterways Corp. V. Young 309 U.S. 518, 524 (1940):-2 Frankfurter
“illegality cannot attain legitimacy through practice”

Thomas S. Langston & Michael E. Lind, John Locke & the Limits of 32
.Presidential Prerogative, 24 POLITY 50 (1991)
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MORTON H. HALPERIN & DANIEL N. HOFFMAN, TOP SECRET: NATIONAL 36
.SECURITY AND THE RIGHT TO KNOW 32 (1977)

A. Stephen Boyan, Jr., Presidents and National Security Powers: A Judicial 37
Perspective, a paper delivered at the annual meeting of the American
Mew pmy) Political Science Association, Washington, D.C, Sept. 1-4 1988
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Mark J. Rozell, President Nixon’s Conception of Executive Privilege: 38
Defining the Scope and Limits of Executive Branch Secrecy, 22
PRESIDENTIAL STUDIES QUARTERLY 323-325 (1992)

13 v'n 9y% ,Nixon: A President May Violate the Law 39
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“[T]he end is the preservation of men, not of the laws,
and to this end the executive must be very powerful, if
necessary against the laws or the legislature... to use a
Machiavellian distinction, there is an ordinary sovereign,
the legislature which makes standing rules, and an
extraordinary sovereign, the executive who stands perpetually

ready to go beyond or against the rules”.*
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“The problem 1is not one that can be entirely
circumvented by the right sort of constitutional
framework. If a constitution fails to designate an
executive endowed with full prerogative, a day will
surely come when that prerogative will be seized, by
unconstitutional force, or ceded, by anticonstitutional
popular clamor - and these sad expedients will be
reasonable, because any constitution that fails to provide
for such prerogative is a constitution that has abdicated

166 'My2 ,0v 43
Harvey C. Mansfield Jr., The Modern Doctrine of Executive Power, 17 44
.PRESIDENTIAL STUDIES QUARTERLY 237, 247 (Spring 1987)
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its responsibility to provide the powers needed by a
government prepared to meet the crises that can
rationally be expected”.*
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“[I]t has eternally been observed that any man who has
power is led to abuse it; he continues till he finds

limits”."
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Thomas L. Pangle, Executive Energy and Popular Spirit in Lockean 45
Constitutionalism, 17 PRESIDENTIAL STUDIES QUARTERLY 253, 261 (Spring
.1987)

iBARON DE MONTESQUIEU, THE SPIRIT OF THE LAWS 18-20 (1989) 46
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Jeffrey Poelvoorde, The Necessity of Executive Privilege, a paper delivered 48
at the annual meeting of the American Political Science Association,
A(n27y»a MY pny) Chicago, Aug. 1983
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“Decision, activity, secrecy and dispatch will generally
characterize the proceedings of one man in a much more
eminent degree than the proceedings of any greater
number; and in proportion as the number is increased,
these qualities will be diminished”.”
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“The circumstances that endanger the safety of nations
are infinite, and for this reason no constitutional
shackles can wisely be imposed on the power to which
the care of it is committed [...] The means ought to be
proportionedto the end» the persons from whose agency
the attainment of any end is expected ought to possess
the means by which it is to be attained”.”

Paul Peterson, The Constitution and the Separation of Powers, in TAKING 49
.THE CONSTITUTIONAL SERIOUSLY 205 (Gary McDowell ed., 1981)

HANS J. MORGENTHAU, IN DEFENSE OF THE NATIONAL INTEREST; A 50
.CRITICAL EXAMINATION OF AMERICAN FOREIGN POLICY (1982)

THE FEDERALIST No.70 at, 424 (Alexander Hamilton) (Clinton Rossiter ed., 51
.1961)

THE FEDERALIST No.23 at, 153 (Alexander Hamilton) (Clinton Rossiter ed., 52
.1961)
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“Energy in government is essential to that security
against external and internal danger and to that prompt
and salutary execution of the laws which enter into the

9 55

very definition of good government”.
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“If a federal constitution could chain the ambition or set
bounds to the to the exertions of all other nations, than
indeed might it prudently chain the discretion of its own
government and set bounds to the exertion of all of ther
nations [...] The means of security can only be regulated
by the means and the danger of attack. They will, in
fact, be ever determined by these rules and by no

others”.”

THE FEDERALIST No.64 at, 392 (John Jay) (Clinton Rossiter ed., 1961) 53

ROBERT S. HIRSCHFIELD, THE POWER OF THE PRESIDENCY: CONCEPTS AND 54
.CONTROVERSY 53, 58 (3d ed. 1982)

THE FEDERALIST No.37 at, 227 (James Madison) (Clinton Rossiter ed., 55
.1961)

THE FEDERALIST No.41 at, 257 (James Madison) (Clinton Rossiter ed., 56
TR LNOMY 230 DY) BEYRTE YA VA 10T 0RYYA 10PN 71095 $1961)
«(2001 ,Da9072 AR
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“Much of what the President has attained may indeed lie
in or between the lines of the Constitution, and all of it
has been shaped by what is there [...] presidents need not
and do not plead their powers with precision, or match

particular act to particular power”.”
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“It is not apparent that either ‘foreign affairs power’ or
‘sole organ’ aspires to legal precision or that they imply
different measures of constitutional authority; both have
come to describe a constitutional ‘power’, supplementing
if not subsuming those specified, supporting a variety of
Presidential actions not expressly authorized by the

Constitution”.”

HAROLD HONGJU KOH, THE NATIONAL SECURITY CONSTITUTION: SHARING 57
.POWER AFTER THE IRAN-CONTRA AFFAIR 74 (1990)

.EDWARD S. CORWIN, THE PRESIDENT: OFFICE AND POWERS 6-15 (1948) 58

.LOUIS HENKIN, FOREIGN AFFAIRS AND THE CONSTITUTION 37 (1972) 59
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“[Tlhe extraordinary complexities of a civil war, the
well-founded anxieties about sabotage, desertion, and
draft evasion, and the nation’s relative immaturity in
dealing with radical dissent in wartime, it can fairly be
said [...] that the nation suffered only a very limited -
and largely unsystematic - interference with free
expression [...] The Lincoln administration [...] left
most dissent undisturbed, and those speakers it did arrest
for seditious expression were almost always quickly
released”.”
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“Most striking was Lincoln s persistent concern for
harmonizing liberty and power through constitutional
discourse and his unflinching insistence that the
Constitution mattered”.”
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Robert Scigliano, The President’s ‘Prerogative Power’, in INVENTING THE 66
.AMERICAN PRESIDENCY 236, 247 (Thomas E. Cronin ed., 1989)
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John F. Kennedy, Speech to the National Press Club, (93X b0RW *23 70
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“The responsibilities of the President in wartime to
protect the Nation are very grave. This total war, with
our fighting fronts all over the world, makes the use of
executive power far more essential than in any previous
war. If we were invaded, the people of this country
would expect the President to use any and all means to
repel the invader [...] In the event that the Congress
should fail to act adequately I shall accept the
responsibility and I will act [...] T have given the
most thoughtful consideration to meeting this issue
without further reference to Congress. I have determined
in this vital matter to consult with Congress [...] The
American people can be sure that I shall not hesitate to
use every power vested in me to defeat our enemies in
any part of the world where our safety demands such
defeat. When the war is won, the powers under which I
act automatically revert to the people to whom they
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belong”.

QORXY N1PINR RINN ARt 19PN XOwaD v RIDR NN Y 170h

W32IW ,1°N1°10780 1P AR RSP DO NG n101on07 ,50an 1n
mman v hyn Tpen”d P2 ANMTATR MIMm 10,00 miom
0°°112°77 MM ,017°00 NYY NN2IYw KRS .0yn 1R 03 Dax ,’ooInnnn
07 31°XIVLOIP 0PI PY PRI M 0P 722w On YPw ayv” 7 ovamn
P00 IR MyRNwn Y 52,0101 1212 AR 117127202 10nR
1917 MIXZY? APIRCWI O1P10R0 MPtayn 1°0ya vown N2 bw mawn

55 'nya ,16 w'n 2y ,PIOUS 72
oY 73
J113-112 'ny3 ,54 w"1 ©°y% ,HIRSCHFIELD 74

460



D1 NYWY TI0wpTT 21p10 0max M own vn VIPILI

mywns e nwea By1 neRen Sy 1w CLamIRe nnva Sy 1anb ahvna
T annhn T2 apIna 1mpRY mnn
°paT On .0°YINWR K9 DM N D117 Cpan LNRT 9D nmnb
TRT 172 MY Nm 2P Ay 19801 ,mM152 MON0 105N DURWIY DNIyva
S1pww WINTD DUWPIR DUIPART 1R R0 LMW Pwnnt MY1ono 102 10
1712709 Y3132 N1°D°X00 NIPNVIWLD MITATI WIRCW2 1IN CNIRCYI Ny
TARDH NPI9R0 PN D ORI 1IRY 50100 2312Y ARt mnya XewIn
0°37 ,NKRT Oy .7 7°3102 PPN RDYAY 19nn 920 ,War Powers Act, 1973
APNIRPWI N1P1910 5w NH0I3 NPTIDIVDO 7TAT WA TR PRY D°R°O0n
MwY?Y 73wn 313 A3 1219105 *53 31739 00 Mt e XUwI 0170 2anTa
JIwP MTHUXDD NYTMILIKLD MBI I DY MDD 1Y IR 0van 1o
npPDHDR M™MWTN M99 YA AP CN0In WaAPY Avnd v 71123 1320
wRAD 7van ox ROwIN Y mon Sw ovpn® mwian maTann 9o nx
0101 IR UYWAY NN DWW DRI A9IYET 20n DX NyEant mwan

01270 b

LT 1ORY L N1AY WY A1 MDw 2y NYIs2 N n1DT v ovpan
I MwYS Mo ox Ian neab 9120 2w mMwyS mon Dax LGayad Syun
SILWH NS RIT AYID 19I%°3 DR YIRS U0 X°WIT NXD N1M10R0 NYv:
=773 790 07 DY monon Dw amIRDD Ay 9I%0an 13115 190K L1210m)
MUY NCIonM ApDT AR 1MW NRD L DtaptanRi apmna cppinn L3
n7797% yaua oabw a3vvpIn G2 PN T ,abwoaw 1v¥TIeIph
5w HRIVIBT YD X037 nyad mawsx 5% 117N IpD°0 M1Dnon
°,nyxann nonon
M2y 73R v ah MRRINKAT Swnnn Myt 101 ,19prs bw aapna
DA T DTANIPA OX JANT MRYD mDnon mv anvn X5Y AR LRI
79°MN YRk 0 103 L,na% ptnnn 19pS b nvTaxeIng vmhysw

Oetjen v. ;20 w"7 2°¥% ,Prize Cases ;Martin v. Mott, 25 U.S. 19 (1827) 75
Central Leather Company, 246 U.S. 297 (1918); U.S. v. Curtiss-Wright
Export Corporation, 299 U.S. 304 (1936); Zemel v. Rusk, 381 U.S. 1
(1965); First National City Bank v. Banco Nacional de Cuba, 406 U.S. 759
«(1972); Haig v. Agee, 453 U.S. 280 (1981)

Chicago and Southern Airlines Inc. v. Waterman S.S. Corporation, 333 76
U.S. 103 (1948); U.S. v. Reynolds 345 U.S. 1 (1953); U.S. v. Nixon, 418
JU.S. 683 (1974); Department of the Navy v. Egan, 484 U.S. 518 (1988)

.U.S. v. Macintosh, 283 U.S. 605 (1931) 77

JOHN M. ORTMAN, PRESIDENTIAL ;36 @"7 9°y% ,HALPERIN & HOFFMAN 78
.SECRECY AND DECEPTION: BEYOND THE POWER TO PERSUADE (1980)

JAMES W. CEASAR, In Defense of Separation of Powers, in SEPARATION X7 79
OF POWERS - DOES IT STILL WORK? 93 (Robert Goldwin & Art Kaufman
.eds., 1986)

461



m7own vn VISP 75801 PN

*7v By ,7102%7,09°2W32 050D NAXPIOR ,OR IND0I7R 0T DY 19K 0UIYXa
"D By AR L11OYIT VAWM N°2 NP 777 By wpynn 7°7 OX LRIt nnan
1°5Y VOWNT N2 LEW Pw Ipna AW °B3 L,ID°OX 113AIN 0N AUv
R°WIT DY 1MOn0 NR whNeh 300 D120 AR 1% NRXNT DY AwD ,°IRD
yap wxd 100D pUna WY WKRD IR N 7377 19IR2 Annn 112
ST AR D173 ROwIN BY v mIyow

MP MY MR MDA RIBR 13W° MW7 19957 DY 730910 nnn
MAMNR M7’ DOAMNN QORCWI WKRD LN M1 1pRY N1IDnD By
70P°3 DY 1w IR 17957 NPWYN N0vHN1 110 Pw PR3 1D ,an1ond
YoOwaL LM OFCAY IR LOWAT N3 IR 0AIPA 0°912° L,y MmoTa
ROWIT MPIYD Y NP2 upoNa

°np% 7777 DR AANNT DONTIRT NRabna 19IpIcc nwne LRien yib
TR AT WY AP MKW AR IV 0PI BRI SY 2vyuInan
FODNI MIRPWIT KT NIV L3200 Dw AN Nwean M2y nrarn 1o
LRI 1PNA1P191R0 192397 99°591 nIdwwn MR 1957 997 ,1PPRTIDARD
:(Foley) 210 5p>*n Jwdwni 9°130w °93

“The Watergate crisis succeeded in opening up the
question of executive power to intensive analysis and
critical evaluation with a brutal insurgency and
dangerously inquisitive appetite for precision which
were quite alien to the conventional of accommodating
the presidency within the constitution’s sphere of

legitimacy”."
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