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“We now hold that the suppression by the prosecution of
evidence favorable to an accused upon request violates due
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process where the evidence is material either to guilt or to
punishment, irrespective of the good faith or bad faith of the

prosecution”.”
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:Bagley 1192 1102 *7°5 0771277 182 797

“In Brady and Agurs, the prosecutor failed to disclose
exculpatory evidence. In the present case, the prosecutor
failed to disclose evidence that the defense might have used
to impeach the Government’s witnesses by showing bias or
interest. Impeachment evidence, however, as well as
exculpatory evidence, falls within the Brady rule [...] The
Court of Appeals treated impeachment evidence as
constitutionally different from exculpatory evidence.
According to that court, failure to disclose impeachment
evidence is ‘even more egregious’ than failure to disclose
exculpatory evidence because it threatens the defendant’s
right to confront adverse witnesses. Relying on Davis v.
Alaska, 415 U.S. 308 (1974), the Court of Appeals held that
the Government’s failure to disclose requested impeachment
evidence that the defense could use to conduct an effective
cross-examination of important prosecution witnesses
constitutues ‘constitutional error of the first magnitude’

requiring automatic reversal”.®2
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Kyles v. Whitley, 514 U.S. 419 (1995) 80
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“As to the first assumption, the United States Supreme
Court has said that ‘it [is] extremely difficult for even the
most able and experienced trial judge under the pressures of
conducting a trial to pick out all of the [information] that
would be useful in impeaching a witness. [...] Nor is it
realistic to assume that the trial court’s judgment as to the
utility of material for impeachment [...] would exhaust the
possibilities. In our adversary system, it is enough for
judges to judge. The determination of what may be useful to
the defense can properly and effectively be made only by an
advocate.” We have expressed a similar concern: ‘The
danger lurking in the practice of [...] in camera review [of
privileged documents] by the trial judge is a confusion
between the roles of trial judge and the defense counsel. The
judge is not necessarily in the best position to know what is
necessary to the defense’”.84
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“[Clounsel for the parties could be given access to the
records, in the presence of the trial court, or alone, cither as
officer of the court, or under a court order prohibiting

Commonwealth v. Stockhammer, 409 Mass. 867 (1991); Commonwealth v. Lloyd, 83
(Stockhammer 13y :12719) 567 A.2d 1357 (Pa. 1989)
.882 'ny1,Stockhammer 173y ;0w 84
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disclosure to anyone, including the defendant, on anything
in the records unless expressly permitted by the court. A
well-prepared defense counsel — one who has spoken
extensively with his client, developed a strategy for the trial
and is familiar, thoroughly with the State’s case — would
then be able to bring the advocate’s eye to the review of the
records, thus, protecting the interest of the defendant in the
ensuring that relevant, usable exculpatory or impeachment
evidence is discovered. On the other hand, both by virtue of
the court order restricting dissemination of the information
contained in the records and by proceedings to determine
admissibility of information defense counsel deems relevant
and useable, the victim’s right to privacy would be protected.
Moreover, by having the benefit of counsel’s input on the
critical questions of relevance and admissibility, the court is
enabled to rule more responsibly. Finally, such proceedings
could be potentially avoid unintentional, but harmful,

disclosures”.85
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.Zaal v. State, 602 A.2d 1247, 47 (Md. 1992) &
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