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“Wiitness preparation is the ‘dark secret’ of
the legal profession because it is neither taught
in law school nor directly regulated, and it is
rarely litigated or even discussed in scholarly
literature™.1
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Lisa Renee Salmi, Don't Walk the Line: Ethical Considerations in Preparing 1
John S. O3 X7 .Witnesses for Disposition and Trial, 18 REV. LITIG. 135, 136 (1999)
Applegate, Witness Preparation, 68 TEX. L. REV. 277, 279 (1989); Bennett L.
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“Witness preparation is .278 'B¥1 ,1 "7 9°¥2 ,Applegate 7w 1N17a7 ,2wn? X7 1
any communication between a lawyer and a prospective witness -- client or non-
client, friendly or hostile -- that is intended to improve the substance or presentation
.of testimony to be offered at a trial or other hearing”

DYY PR 5(2005) 845,776 (6)L1 T"D ,'PIAIM2 '3 KRS NIYTM 4855/02 DY X7 12
State v. Earp, 571 A.2d X7 19 102 ;5 w1 Y9 ,oRUEn IV ;573 "By ,10 wU
1227, 1234 (Md. 1990) “Attorneys have not only the right but also the duty to fully
investigate the case and to interview persons who may be witnesses. A prudent
attorney will, whenever possible, meet with the witnesses he or she intends to call”;
United States v. Rhynes, 218 F.3d 310, 319 (4th Cir. 2000) “Thorough preparation
demands that an attorney interview and prepare witnesses before they testify. No
competent lawyer would call a witness without appropriate and thorough pre-trial
interviews and discussion. In fact, more than one lawyer has been punished, found
ineffective, or even disbarred for incompetent representation that included failure to
prepare or interview witnesses”; McQueen v. Swenson, 498 F.2d 207, 216-18 (8th
.Cir. 1974) (same); United States v. Tucker, 716 F.2d 576, 583 (9th Cir. 1983)
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Richard C. Wydick, The Ethics of Witness Coaching, 17 CARDOZO L. REV. 1, 12-13 15
.(1995)
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“[The lawyer’s] duty is to extract the facts from the witness,
not to pour them into him; to learn what the witness does
know, not to teach him what he ought to know”.24
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ROBERTO ARON & JONATHAN L. ROSNER, HOW TO PREPARE WITNESSES FOR TRIAL 17
Brittany R. ;5 'mya 0w ,Wydick ;21 w"73 ,1 w”7 Y% ,Salmi ;82-83 (1985)
Cohen, Whose Line is it Anyway? Reducing Witness Coaching by Prosecutors, 18
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(ABA :1911%) (The American Bar Association) N*IP 0R: P77 °3MY Nows
Model Rules of ) M°¥3pn Mamna? anaT? AR nxa °%%) nNX avap

Controversies of Witness Preparation in the United States, 9(2) INT'L. COMMENT.
.1367 'My3,1 w"n 2°VY ,Applegate D2 X7 .ON EVIDENCE 6 (2011)

76 'Y ,0W ,Vasiliev ;287 'my1 0w ,Applegate ;136 'NY1 ,1 WA 5y5 Salmi 118
MR A9ATY NRA TP Pwnb 99 .11 'BYa 17 U PV, ARON & ROSNER
5w 121 DX Y217 [ABA Model Code for Professional Responsibility (1983)]1 n°137
“zealously :79 MP2A DX A¥7Y ,MPPA 00 1M LOWNA N2 °D9 I, PIA TV
1211 .Ethical Consideration, EC 7-1 and 7-19 ,0W .within the bounds of the law”
[ABA Model Rules of Professional Conduct] 7ma172 R nXm *7933 nn»p 7m7
“A lawyer shall: provide competent :73 Y217 WX ,(competence) 1.1 D 7933
representation to a client. Competent representation requires the legal knowledge,
113 .skill, thoroughness and preparation reasonably necessary for the representation”
“A lawyer shall act with reasonable diligence :°3 ¥232 (diligence) 1.3 'On b9 APl
.and promptness in representing a client”

Hamdi & Ibrahim Mango Co. v. Fire Association of Philadelphia, 20 ,5wn? , %71 119
“it could be scarcely be :°> yap vdWHNI nN°2 .F.R.D 181, 182 (S.D.N.Y. 1957)
suggested that it would be improper for counsel who called the witness to review
with him prior to the deposition the testimony to be elicited. It is usual and
legitimate practice for ethical and diligent counsel to confer with a witness whom he
is about to call prior to his giving testimony, whether the testimony is to be given on
State ex rel. Means v. King, 520 S.E.2d 875, 881 :1X7,]2 12 .deposition or at trial”
.8 '1My1,0w ,Vasiliev ;(W.Va. 1999)

,1 w"n Y% ,Salmi ;289-287 'mya,1 W"R 2V ,Applegate ;7 'By1 , 00 ,Vasiliev 120
Paul C. Gianelli & Kevin C, McMunigal, Prosecutors, Ethics and Expert ;136 'ny2
.Witnesses, 76 FORDHAM L. REv. 1493, 1521 (2007)

.8 'Y ,0W ,Vasiliev ;287 'ny1 , 0 ,Applegate 121
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PYIZPH NATINA? DPVITIV0 ABA-T A31°K 73 HY 701 123,.0°%950 Tpi
(Criminal Justice Standards) *2°2571 272 D112°1021 O°V2INY? DTN
MW WARIW D°LITIVO PW 77702 1217 124,(07YIZPH DVITIVO :12hY)
DOPOIV PPTA IMY DR PITAR P22 1730 WK, NRTIRA ARN YW Dwwi
W 1DINA 02701 OIR AR NRT V923 TIva 227900 vownia b R upIna
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¥237 012 0N 0PN W 07 02 PRY 39 2071 0995 (DI 00 OX 9%
125, 070K 7197777 X 71°RY NN 71337 1°2 21237 12 1927 NORM IMn;
,D°YINA DY 0°%n0 OPYIZPHT DPUITILOR 3-3.4(c) ARMA Hwn? L7
22 027V 73 DR ORI MIRWY AN AY°AnT Pw 2RI IR YN 0 nyap
NW 93 YW RIMI NP 26,7707 PV 0 0Ly Dwia? IR 07nDab
) PP IR D93 127.NNRA DR MW TV a39n0 nab 09098 007y NI
X N°2°%D MATINAA MPDY PT IV Y707 I Y KD, mpR Yw msen pond
YY2 IR Y7707 IR 7°K7 7202 1T 7Y 2V 0K AR P93 128,170 12 wrw

o°rny 0°9957 .Model Rules of Profl Conduct (Am. Bar Ass'n 2002) 122
.https://bit.ly/3StctfT-2

.138°'nY1,1 W A Y0 ,Salmi - 123

ABA Criminal Justice Standards for the Prosecution and Defense Function (4™ ed. 124
.https://bit.ly/3wdJlla=2 0311 ABA-71 °995 ,2017)

ABA Criminal Justice Standards, § 3-6.6 ,1005-1004 'Dy3 ,17 W"7 9°¥? ,Cohen 125
states that a prosecutor “should not offer evidence that the prosecutor does not
reasonably believe to be true, whether by documents, tangible evidence, or the
testimony of witnesses. When a prosecutor has reason to doubt the truth or accuracy
of particular evidence, the prosecutor should take reasonable steps to determine that
.the evidence is reliable, or not present it”

ABA Criminal Justice Standards, § 3-3.4(c) provides, “The prosecutor or the 126
prosecutor's agents should seek to interview all witnesses, and should not act to
"™ya ,17 "7 Y% ,Cohen O3 X7 .intimidate or unduly influence any witness”
.1008

James M. Altman, Witness Preparation X7 ]2 13 .141 '®y1,1 w"7 2°¥% ,Salmi 127
.Conflicts, LITIG., 38, 39 (1995)

“lawyer shall not counsel a client to engage, or assist a client, in conduct that the 128
lawyer knows is criminal or fraudulent” Model Rules of Professional Conduct Rule
.1.29(d) (1996)
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”[] lawyer shall not [...] falsify evidence, [or] counsel or assist a witness to testify 129
.falsely” Model Rules of Prof'l Conduct r. 3.4(b). Concerning Rule 3.4(b)

.138°'nY1,1 w"A Y0 ,Salmi - 130

“it is professional misconduct for a lawyer to engage in conduct involving 131
dishonesty, fraud, deceit or misrepresentation” Model Rules of Professional Conduct
.Rule 8.4(c) (1996).

Model Code of Professional Responsibility DR 7-102(A) (1980). "In the 132
representation of a client, a lawyer shall not counsel or assist a client in conduct that
the lawyer knows to be illegal or fraudulent, nor participate in the creation or
preservation of evidence when he knows, or it is obvious, that the evidence is
.false™.

Criminal Justice Standards for The Defense Function (fourth edition, 2017) s. 133
4-1.5(b): “Defense counsel should not knowingly make a false statement of fact or
law or offer false evidence, to a court, lawyer, witnesses, or third party. It is not a
false statement for defense counsel to suggest inferences that may reasonably be
drawn from the evidence. In addition, while acting to accommodate legitimate
confidentiality, privilege, or other defense concerns, defense counsel should correct
a defense representation of material fact or law that defense counsel knows is, or
.later learns was false”

Patricia J. Kerrigan, Witness Preparation, ;146—144 ,139 'nya,1 "3 2°¥% ,Salmi 134
.30 TEX. TECH L. REV. 1367, 1370-1371 (1999)
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$99 "IV I°KR” 13T DX (Circuit

“— improperly directing witness's testimony in such a way as
to have it conform with, conflict with, or supplement the
testimony of other witnesses”.140

LTV N3 MWD AR WX (1770 9NV 731 712970 539 Nom N’ 7 177
7IN0N X ORI NN L0MINR DTV YW MIRDIA OV Awnn MIYIY 07O
IR DTN IR 9I0H 72 KD W NPDMYMY 7an7 1 777A7 03 .ONIX

.(improperly directing) "7nIX1 X? 7797177” 17 72D

Nixon v. United States, 703 F. Supp. 538, 563 (S.D. Miss. 1988) “Pretrial witness 135
.interviews are commonplace and are a proper method of trial preparation”

United States v. Rhynes, 218 F.3d 310, 319 (4th Cir. 2000) “Thorough preparation 136
.demands that an attorney interview and prepare witnesses before they testify”

.1010 'DY2,17 W1 9V ,Cohen 137

“While a discrete and prudent attorney may :171 '9y3 ,24 @"71 2°V% ,Re Elridge 187 138
very properly ascertain from witnesses in advance of the trial that they in fact do
know, and the extent and limitations of their memory, as a guide for his own
examinations, he has no right, legal or moral, to go further. His duty to extract facts
.from the witness, not to pour then into him”

.Geders v. United States, 425 U.S. 80, 81 (1976) X7 139

.Crutchfield v. Wainwright, 803 F.2d 1103, 1110 (11th Cir. 1986) X7 140
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“An attorney must respect the important ethical distinction
between discussing testimony and seeking improperly to
influence it; any violation of the strictures of the American
Bar Association Code of Professional Responsibility against
fraudulent conduct or use of fraudulent, false, or perjured
testimony, constitutes a most serious breach of the
attorney’s duty to the court, to be treated accordingly”.143
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P9V LOWNT N°21 1979 MW2 NT7IW ,State v. McCormick 1777 PoD2
YaR1.M°107 27°2 0TV NIIT? LBWNI N2 0NN, A1 R1R N NI Hw
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PIT TNV AN IPw MIY 10HY MK T ORI AR 7YY IR
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Hamdi & lbrahim Mango Co. v. Fire Association of Philadelphia, 20 F.R.D 181, 183 141
(S.D.N.Y 1957) “There is no doubt that these practices are often abused. The line is
not easily drawn between proper review of the facts and refreshment of the
recollection of a witness and putting words in the mouth of the witness or ideas in
his mind. [...] [T]he line must depend in large measure, as do so many other matters
.of practice, on the ethics of counsel”

139 W' 2°Y2 ,Geders Iy IR 142

.90 'ny1,ow 143

.80 'yl ,0w 144

.State v. McCormick, 259 S.E.2d 880, 882 (N.C. 1979) 145
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.People v. Pulvino, 982 N.Y.S.2d 630, 632 (N.Y. App. Div. 2014) 147

Paul Roberts & Candida Saunders, Piloting PTWI — A Socio-Legal Window on 148
Prosecutors’ Assessment’s of Evidence and Witness Credibility, 30 OXFORD J. OF
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nbwa wpat avwn P3P nupd o yann Yy ,omon Tyn [om
152,777

Code of Conduct of the Bar of ) 171 *3My now® »w *nxa 7pi ,79°0%
0°7Y OV WA i barristers ¥ 90X (NXI TP 21272) (England and Wales
YIYY WK DRI TP ANY ,1995 NIW3 153,VOWNT NRIPY OMIX PRI
T °97Y% WHRNT ,AAITAL LT3 154,00WN? Y TYN 2302 ON3Y 130 T
Tonn By oa® 9720091 Tva 1932 onxy 13D 0T) 07y Oy wp MRy
TV (M7 IR WA :19aP) “familiarization” RAPIW 77 P 15,1037
;79 TIN21,LOWNHI N33 MITY NPONI IO Y2 OV TINNAY 077Y2 ¥ 0Y
PYAMR THYAY 03 w3 D3 PRAa Py Ty? 20a° P Y WY
156, NN 1117 1127

JORI ,LOWNT NXIPY DTV OV waD’ 12 PIA IMYY MW b Yy AR
P93I 177 23NYW 7TV L5710 ONITY 1N DY vy nmwh onby

.101 'ny2,0¥ ,Roberts & Saunders 152

9y% ,Wydick ;Code of Conduct of the Bar of England and Wales 607(b) (1995) 153
.8'MY1,15 WA

.Ow ,Wydick 154

Written Standards for the Conduct=? 3 'D X1 .30-29 'ny3,117 W"71 2°YY ,Vasiliev 155
of Professional Work’, Bar Standards Board, Code of Conduct of the Bar Of
England and Wales, Paras 6.1.2 and 6.1.3: “there is no longer any rule in any case
(including contested cases in the Crown Court) which prevents a barrister from
having contact with a witness whom he may expect to call and examine in chief,
with a view to introducing himself to the witness, explaining the courts’ procedure
(and in particular the procedure for giving evidence), and answering any questions
.on procedure which the witness may have”.

“it is :06,01,2004 'OD , OV ,Written standards .31-30 '®y31,117 ¥"71 9°Y? ,Vasiliev 156
responsibility of a barrister, especially when witness is nervous, vulnerable or
apparently the victim of criminal or similar conduct, to ensure that those facing
WDKK ,72 N2 .unfamiliar court procedure are put as much at ease as possible”
TPYY WAN MPA P IMY Yw MYRWY wpa 1) Tyn? 130 Ty yyrh
LOWNIT N2 NX 12 70377 ;(MITIT 11721 LR AP 13270 NORWIY 1YRWA PV P
bW yINn YW 021w 0P TRDNT Y 12 1°20A% ;UDWHI 121 07PN 1170 12 YY)
0°7yn 1217 by 1N7°Pn 70 ,1N0DY MNWE 77°PR0 N1 ,0DWnN N°2 5w 13307
LTOR2 Y

Gordon Van Kessel, Adversary Excesses in the American Criminal Trial, 67 NOTRE 157
DAME L. REV. 403, 405 (1992); Witten Standards for the Conduct of Professional
Work’ Para. 6.3.1 “it is wholly inappropriate for a barrister in [...] a [criminal] case
to interview any potential witness. Interviewing includes discussing with any such
.witness the substance of his evidence or the evidence of other such witnesses”
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K? 7277 70 AYRWH PR MIY DXIPY TV PPN 27 307 TR 0OYNn 10
,TITY TV D wwn o 1P TYA OV 11K P2N0 03X 158,720 D1 WYl
JR? OX 1727 11onn1a 12

Rv. 177 pOD 021121 PYAIR D NYIYY LBWHA N°22 1173 2005 NIw3

.07V NIOA KWI2 0°°12711 777 *p0DN IIRY 2wm 77 705 .Momodou
7Y% PYAT NWAR A MnAaY 21370 DR LDWHT N2 Vap a7 PhIva
Yap1 7Y YW MOK (coaching) NMK 121 NIMn X°nw (familiarization)
:0°N277 022w 027277 DX 1IN, 00TV NI DY mYaan

39

“There is a dramatic distinction between witness training or
coaching, and witness familiarization. Training or coaching for
witnesses in criminal proceedings (whether for prosecution or
defence) is not permitted. This is the logical consequence of well-
known principle that discussions between witnesses should not
take place, and that the statements and proofs of one witness
should not be disclosed to any other witness [...]. The witness
should give his or her own evidence, so far as practicable
uninfluenced by what anyone else has said, whether in formal
discussions or informal conversations. The rule reduces, indeed
hopefully avoids any possibility, that one witness may tailor his
evidence in the light of what anyone else said, and equally, avoids
any unfounded perception that he may have done so. These risks
are inherent in witness training [...]. Recollections change.
Memories are contaminated. Witnesses may bring their respective
accounts into what they believe to be better alignment with others.
They may be encouraged to do so, consciously or unconsciously.
They may collude deliberately. They may be inadvertently
contaminated. Whether deliberately or inadvertently, the evidence
may no longer be their own. Although none of this is inevitable,
the risk that training or coaching may adversely affect the
accuracy of the evidence of the individual witness is constant. So,
we repeat, witness training for criminal trials is prohibited
[...]. This principle does not preclude pre-trial arrangements to
familiarize the witness with the layout of the court, the likely

.31’MY3,117 W1 9*YY  Vasiliev
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sequence of events when the witness is giving evidence, and a
balanced appraisal of the different responsibilities of the various
participants” (921107 — 7DD NWATII).159

Y% w0,V NI 79ma °3 X7 Momodou 13y3 vawnia N2 YW Jon
DIXY 0TI T2 WNTPR 70 ,LDWHT N2 DI PYAT 020 IMN
DY IR IMTY DY 1177 1Y 0°pY 93 NRT IR .MD3Y An? yTw 273 ,mpnn
160, MR NIX
MY Sw Onomp” NRD 1272 MWUN0N WX L, MYID And Mapya
A3M7 DX NUWY Abwnna awhnn wt,Damilola MWD 03 1721 ,0°a07
NIW3A 163,770Y 77°1 (CPS) NY12°87 AY°2N7 AW A 2003 NIW3 162,°00WNT

R. v Momodou and R. v. Limani, [2005] 2 All ER 571, EWCA Crim 177, paras 61 159
.and 62

“This principle does not preclude pre-trial arrangements to familiarise the witness 160
with the layout of the court, the likely sequence of events when the witness is giving
evidence, and a balanced appraisal of the different responsibilities of the various
participants. Indeed, such arrangements, usually in the form of a pre-trial visit to the
court, are generally to be welcomed. Witnesses should not be disadvantaged by
ignorance of the process, nor when they come to give evidence, taken by surprise at
the way it works. None of this however involves discussions about proposed or
intended evidence. Sensible preparation for the experience of giving evidence, which
assists the witness to give of his or her best at the forthcoming trial is permissible.
Such experience can also be provided by out of court familiarisation techniques. The
process may improve the manner in which the witness gives evidence by, for
example, reducing the nervous tension arising from inexperience of the process.
Nevertheless, the evidence remains the witness’s own uncontaminated evidence.
Equally, the principle does not prohibit training of expert and similar witnesses in,
for example, the technique of giving comprehensive evidence of a specialist kind to
a jury, both during evidence-in-chief and in cross-examination, and, another
example, developing the ability to resist the inevitable pressure of going further in
evidence than matters covered by the witnesses' specific expertise. The critical
feature of training of this kind is that it should not be arranged in the context of nor
related to any forthcoming trial, and it can therefore have no impact whatsoever on
.71 PO 62 '0D OV .it”

Sandra Laville, Damilola Judge Rejects Witness as A Liar, THE TELEGRAPH X7 161
(28 February 2002); Stewart Tendler, Justice for Damilola as Brothers Convicted
.Six Years On' The Times (10 August 2006)

.579 'YL ,10 WU VY PRy 162

Crown Prosecution Service, Pre-Trial Witness Interviews by Prosecutors: A 163
.Consultation Paper (2003)
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n"17 VIN?ID? (Attorney General) P72 PWNNY "VDWNT YV’ W AT 2004
165,12w MNIONT Y 721V 077V OY 11°K*12 NPYINT D YRl 12w 164,501
TPYDR DY 0T WK 1WN NNZ ORI AYwRnD Suswna YT NXIINA
0°IR Y2IR2 M 019D 166, 7WTIAA APPURIDA W (0177°D) NAID
WM TYI 2006 IR WA P07 ,(0°°7991 0NY) TRAIR 27y NDX3
MNRW 0°YAN 0w 0290 0PN 93 11N 1T IDIPNA 167,2007 X110
199y oW P onryIspn Yy ,010% 0°02 Py 01 RN Xond n7°Dpa
M 2008 PMDX WTINY LANYIAD NN LIPDT 168.0°7Y DY NNPRI
“Pre-=71 APIN% DI3N ,ORNI AW TR DRI TP 169,.09°1121 9AIR MW
oy NIPRI? "R TP 212?) Trial Witness Interviews Code of Practice”
oy NMIRI 0P 9272 °YIN° nrmia 9157 ,(PTWI IR wwn NXIpY 007y
170,0°7Y
07V 1°K17 7Y OV MI12°7 waDn 7Y §O11,0°Y2I07 DX non PTWIA
ORI 1272 072 IR MITYT NUHDAR DR PIVAY 279 W71 1277 OX LOwN MDY
nobnaY wan? on? Y»o 727w 0OMI0 DYANT WKRD §91 LN
orR Py wMDn2 JOIR TPA ULITIRT W DN 0PUPDOOR C23% nRown
P17 RYR DTV 1917 DY PR DR IR YA YW NIV DR DY 275 NIPRI
MY DRI DR TIVA2 073 .0P9NTIMD 0037Iya MYRY Py 2w 1)
AYTIN 1M 2% MYRY TV DR PIRWY YINT ORI LTY0 Non 2bwa
"23% 77727 MPRW M2, 000w 070D 02171y 2237 191 770wna oY
MYRY Y7 DR IRWD NOR P07 NI30M2 172,10PW0KY 0NY NITVA
901X RY PTWIST 173,1M792 11202 MmPyw mPRw X 1721y 1MIR2 M*™Tn
T WRD P IR P2 270w ROR ,MNY NPNTNY NIRDIA TYY 8D

Office of the Attorney-General, Pre-Trial Witness Interviews by Prosecutors — 164
.Report (2004)

“The interests of justice in ensuring that a prosecutor is able to explore all necessary 165
aspects of a witness's evidence before reaching a prosecution decision outweigh the
.579 "Y1 ,10 W' 9OV ,PRY 520 'HYA 00 ,potential risks”

0w PR 166

.102 'nY3,148 W71 9°YY Roberts & Saunders 167

.20°OD W2 00 ,Ow 168

.101 'Y2,0W ,Roberts & Saunders ;579 'BY2,10 W"1 2y% opx1 - 169

.Pre-Trial Witness Interviews. Code of Practice’ (2008) 170

PTWI Code, section “Interviews to which this Code of Practice applies”; PTWI 171
.Protocol para 2.1, 2.2

PTWI Guidance, paras 7.22.-7.25 :03 X7 172

PTWI Code, section ‘Questioning’; PTWI Guidance, paras 7.26 173
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N9RW 7 DY KPR 21w NNt PR 0°UNW 0°7Y P2 NPMIYAYHn MIN0
MR 12 1M 2921 710737 DX 01 1 12 1% 0% LTV DR M MYRY
174,7K2 1073
WP WA VPN OPAIRT PN PRIWT CIPTIBRT LDYNY TN
79272 1M °2°9D PV 17,077V D2INRM IR 0232771 PT 2NV 200 71N
Code of the conduct of the Bar ) 177 *37Y Now» YW *NXA NP O0IR
SIARD DPNRI0T DOYIN,PPT 2NV DY o WK, R TP :12?) (Council
TYA DR TNV LIV DR PRY  MITVA DY M Py pT gy by Jox
Written Standards for =77 02 175, R 25 APRW M7V X PW MTY MONY
DAW 176,(D»YIZPNT D°VITIVDS ¢]2777) the Conduct of Professional Work
.DBWH NXIPY 02TV NIAY 00N NN ,P2AIRA TNRT PN 7991 °nva phn
Sy Ty OY PRI 719°0% Y NP PIR PIA TNV 00 DVIR AR 0099
nnnoeaY X% MPYW 927 ,7V0 PR 9272 TwN YD 710y 11037 vOWN
X *3 792 Y NPAY I TNV DY 03 yapl Y 177.0DWwni 122 MITYa Ypwn
DIN2 D°Y°DWH NIINDHYA TP DR PITA? 7103 X N¥I Y3 W PR DX
1DIRA 729V PONA MTIR PV YR Oy Amw 70 .M01TaT0TY By yTIn onba

7Y% 1MY XYW 73 .PTWI Code, section ‘Questioning’; PTWI Guidance, para. 7.29 174
DIpPna *3 YU3n PTWISA ,NIMR TOKI P21 19w ¥1PRT IR°D P2 7700 v
OX IR N0 An” 79 79RWwI DR 1012 PIX PIT JNY L NPNTRT 77000 By yhasn
“what would you say if someone was suggest that... can | "...w ¥°X» 7°7 1wH
explore a different version of events with you and seek your view. | am boy
,OW suggesting that this is what happened, but | need to explore all possibilities™
.7.30 01 1°10
S. 705(a) of Code of Conduct of the Bar Council of England and Wales (As 175
amended in July 10, 2002)
705. A barrister must not:
(A) rehearse, practice or coach a witness in relation to his
evidence
(B) encourage a witness to give evidence which is untruthful
or which is not the whole truth.
D°LITILDY 1.1 ‘D2 Written Standards for the Conduct of Professional Work 176
PT OMY? T AN WY XOM 79K D°0ITILD YW ONYPoN NIRING OPVIZPHI
PNR 77°2V2 MANYHR YN 07°P5n DX yx2% 737
“A barrister should be alert to the risks that :0»¥1%pn D'0ITIVOY 6.2.4 P93 IR7 177
any discussion of the substance of a case with a witness may lead to suspicions of
coaching, and thus tend to diminish the value of the witness’s evidence in the eyes
of the court, or may place the barrister in a position of professional embarrassment,
.for example if he thereby becomes himself a witness in the case”

42



LOWH NXIPY O¥TY NIdN 71713 °11 990

0°2°92772 °3 DOYAIp O3 DPNPR DOVITIVO 7E.MIY DX DAY YTIN "N
gy PR PPY DR 2N TynY 0NavI01 0°vamn By A2 a0 079op
JUDWNI N2 MITYT NPONY 121y TAOW TI2 NMWwINT DR 02y 7Y
JPNYDWH P3P0 NYLA2 19170 0K 00920 TR 90 hw avon
Syow PIT TNy YW urwn nwhwh Xanv anby ax 0onnon 0pn

179,719 NP2 TA%3a

R 3

nPMan I 9o yn oo 770 vOWN NRIPY 0TV NI AN PTIPT VOWNN
AP°VPIDY AWM O°TY OV PRI D DY AN 180,733 NIHAR 31 AV ANT
PW 1377 2077 WK PIA INY DX D220 DRI MPa L ATIR2 NPy
Crown Policy "2 N7701 0°7Y NI ,1I0IRA 181,00Wn NXRIPD 077
7oA Ay ana bw Mmza °om CPME-T 182, Manual — Witnesses (CPME)
TMWY A123 0TV NIDAW PO NXT.0°WAT IR 0°WN 0°p N1 YA 00Ty
;79 N2 183,739 ORPRY LARPH MY NPONAY N°YONT nawa® o1nk

“A barrister should also be alert to the fact that, :0*¥3pni DWITIVOY 6.2.4 'D 178
even in the absence of any wish or intention to do so, authority figures do
subconsciously influence lay witnesses. Discussion of the substance of the case may
.unwittingly contaminate the witness’s evidence”

Annexe Q: The Code of Conduct for Lawyers in ) °NX7 *925% Q nooi» 1.2.1 '0 179
.(the European Community

R. v. Sungalia et al., [1992] O.J. No. 3718: “If Crown counsel or Defence counsel 180
could be routinely called as a witness simply because she had previously
interviewed one of her own witnesses then no lawyer, Crown or Defence, could ever
properly prepare for trial”. (Per CampbellJ); R. v. D’Orazio Excavating Contractors
Inc. 1998), 75 O.T.C. 124 (Gen. Div.), para. 16; R. v. Elliot (2003), Court of Appeal
.38 'MY1,117 W"n 2°¥ , Vasiliev .of Ontario, 4 December 2003, para. 114

.Ow ,Vasiliev 181

Crown Policy Manual-Witnesses, Province of Ontario Ministry of Attorney General, 182
21 March 2005, available at: http://www.attorneygeneral.jus.gov.on.ca/english/crim/
cpm/2005/Witnesses.pdf

“The administration of justice is best served by a trial process that strives to ensure 183
that witnesses provide complete, honest and independent evidence. Properly
conducted witness interviews can contribute significantly to that goal. While it is
impossible to interview all witnesses in all cases, the effective prosecution of serious
or sensitive cases often requires Crown counsel to interview witnesses. When
interviewing witnesses, Crown counsel should be mindful of the need to preserve the
integrity of the evidence and to safeguard against suggestive techniques that can
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PIONRI PTI INY W NOYIPHI OMATINT DX 770N WK 01 PR
53 :1279) (Rules of Professional Conduct) N*¥13pnia NINRT %23 K17
PI7 TV PV 120 000N PR 00993 185,(0°997 IR MOVIZPHI NN
N2 9993 33 RIT IWKRD PN NIPI2A 7201, MW MIpY DR XY
I TNV Y 00K 099 186, 71202) M2YTRI L NI M0 LOWHT
]9 W93 187,”7219m RY™M MW KD Awyn mwys mpbL ¥ IX IWwbrY
N1 °595 NONAN AWYNI PYT2 ANV NP I TNV PV 00X 00590
PTIR MTNY ;NAND PRI NAZT 0T DY P30 Ny by vbwn? IR vownd
N ;M2A7 WITIW AN PNOAR pw P3N DY Jnnoa IR p3nt oene
IWOR PR MIRTAN 188,11 K2 MIATINT X 773V A0 Awyna yoY
N0 X7 PR 19w, N2 INRT AWAT M3 NP9 NPTIR0 AW 0D TInkY
NI30m NYP KPX 0TV NI 20132 0»DOXD0 DWYR Y IR My by
773P2 7R70D 1M ARPNRA 2993 71 189,75 2IMY YW NONR MATINAY n°9Y3
N33 0°7Y NI 72Ama MOPIT MY MP°dw %Y mMwon 00X OPK
OX XX 701 IR TYW YO TY? D°PDOM MWK IR TP 0TV 10 YW PR
190,990 1K 770 191V 12777 79

.1'my2,0w .improperly influence a witness' testimony”

.39 'Y ,117 W' Y2 Vasiliev .1 'py1,0w 184

Rules of Professional Conduct, Law Society of Ontario (1 November 2000, 185
L(PVIZPHA NIPINRA *993 :127%) .amendments current 25 November 2010)

Rule 5.1-1 of the Rules of Professional Conduct, Law Society of Upper Canada, 1 186
.November 2000 (amendments current to 25 November 2010)

"When acting as an advocate, a lawyer shall not..., Rule 5.1.-2(b) knowingly assist 187
or permit the client to do anything that the lawyer considers to be dishonest or
.dishonorable"

"(e) knowingly attempt to deceive a tribunal or influence the course of justice by 188
offering false evidence, misstating facts or law, presenting or relying upon a false or
deceptive affidavit, suppressing what ought to be disclosed, or otherwise assisting in
any fraud, crime, or illegal conduct."

.39'1MY1,117 w1 VY Vasiliev 189

o 190
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YIHD 1TYNW MY2anY 791D PPIV0IRI NYAPK ARPURID KO 0°TY NI
PI7 MY Pw AR nRa CPYy PPI0IND MITH nDa 191.0°7Y K
DPTY OY PR J2An2 PI0 TNV DY mbuing man nrbeoa oonrnn
,SoWn 99 192,7720772 NITOM TR0 MANK MPTHA TIYA ,LDYH NRIPY
Legal Profession Uniform -2 ©°9193 091 'MIXD 1°1 N1TM32 barristers1
Y553 193, (D TMIRDA AP NRA V993 :1977) Conduct (Barristers) Rules 2015
933 7Y YW 79777 DWH 72 wOw MATING 3 DY 00X DOTIRDI ARG

179 V2P "integrity of evidence” 1MW 69 925 .o0dWNHI 70T AW

“A barrister must not:

(a) advise or suggest to a witness that false or misleading
evidence should be given nor condone another person
doing so, or

(b) coach a witness by advising what answers the witness
should give to questions which might be asked”.

mMn®0m MWD NONY YT DR MAIT? M0°K 210 07y DK %Y NOR:
69 972 NX 791 XY 177 7MY *2 YR 70 993 .0DWNI N°22 YRY1W MKW
TM21 7Y DX PRWNN XIT WK IR DBXT DX 112 TP DR 1A X7 IWKRD
10732 NYARPY I7Y°AY TV DR TIDN XY I DXT LI0MW RITW MIVI DR
mMwMon 0IR 77 593 DR Oy LPRD o o2wn orwph R 1w
TIPHAR R M0 TYAW 07N ANW 073 onY IYa DX OTNYY
TNV NYA 0TV And OV waDon? 17 oMY By MR i 5900 194,000

.40 "Dy 0w 191

.OW N1°1Dia 188 W'l 0w 192

10121 17X O°993 .Legal Profession Uniform Conduct (Barristers) Rules 2015 [NSW] 193
L2019 3R’ 1772 9PIN? D121 PR PP°NM ,2015 °21% 173 4pIN%

“A barrister does not breach rule 69 by expressing a general :79 Y217 70 'On Y73 194
admonition to tell the truth, or by questioning and testing in conference the version
of evidence to be given by a prospective witness, including drawing the witness’s
attention to inconsistencies or other difficulties with the evidence, but must not
encourage the witness to give evidence different from the evidence which the
.witness believes to be true”
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WY MWK I RIM VMNP R ORI, I 195, (witness conference) NNX
IR AR DY 196, IMX MPUISn MIAPH NI12°01 03 PRRAY 1720 002
ANV DY oY and PITIR M KD ORI00IRT ApupIna [ Pannn
7YY NYANT PRI IAR TY? MYatn yun KD I NV 790 TINIA 197, 00K
710m? TYI DR X022 073 X921, M N0 By y023aY A7y 99°wna OX NN

198,9PW MTY

BT Y5

YWIIVPR PYMY NAWNN NYApn ARLRPID KT 0TV NI TV 1731 O3
M7 ,AI8T DINM MITY NI TV 199, 0DWNT N°22 11T NXIPY PPN NN
TP 112 ARONRG 0990 200,219 TN NORA NYIN MOX DTV PIRW
Lawyers and Conveyancers Act (Lawyers: Conduct and Client Care) Rule
%Y 0°I01X) VBN N°2 *DPD W12 MY PIA JNY DX 0°21n ,2008
PIT NV PV 001X 029937 200, VOWNT N2 DI NONIN AWYN R YL
19190 P MITY MOND TYY YD IR 202,mMand 11 03 WA NPRIY P30
2% 710m% ,11Ima P wNDRA P 7YY wRAY 1T MY PV 00X On

“A barrister must not confer with, :73 Y22 DTN AP DR ¥9997 71 90On Yoo 195
or condone another legal practitioner conferring with, more than one lay witness
including a party or client at the same time: (a) about any issue which there are
reasonable grounds for the barrister to believe may be contentious at a hearing, and
(b) where such conferral could affect evidence to be given by any of those witnesses,
unless the barrister believes on reasonable grounds that special circumstances
.require such a conference

Y ,(b)71 990 196

.41'1MY1,117 w1 Y% Vasiliev 197

ow 198
ow 199
.ow 200

Lawyers and Conveyancers At (Lawyers: Conduct and Client Care) Rule 2008 :1X7 201
(amended, 1 December 2020). Para 13.1: Duty of fidelity to court. “A lawyer has an
.absolute duty of honesty to the court and must not mislead or deceive the court”

, TN Para .13.10 ,“A lawyer must not adduce evidence knowing it to be false” 202
“If a witness (not being the lawyer's client) gives material :72 ¥21? 13.10.1 'O 595
evidence in support of the lawyer's client's case that the lawyer knows to be false the
lawyer must, in the absence of a retraction, refuse to examine the witness further on
that matter. If the witness is the client of the lawyer the lawyer must, in the absence
.of a retraction, cease to act for that client”
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“A lawyer must not suggest to a witness or potential witness, whether expressly or 203
impliedly, that false or misleading evidence ought to be given or that evidence
.should be suppressed”

.202 W ,0W IR 121 42 'YL, 117 WA 9Y9 Vasiliev 204

Rali 205

.1009 'DY2,17 W71 9’V ,Cohen 206
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